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OPINION

The Defendant, Michael Brent Cook, appeals as of right from the revocation

of his probation by the Sumner County Criminal Court.  He contends that the trial

court abused its discretion in revoking  his proba tion.  We affirm the judgment of the

trial court.

On June 6, 1996, Defendant pled guilty to burglary, felony vandalism, and

contributing to the delinquency of a minor.  Defendant received an effective sentence

of two (2) years which was suspended and Defendant was placed on supervised

probation.  He was ordered to pay $1704.42 in  restitution and to perform  200 hours

of comm unity service  work at Gallatin Midd le School.  On February 18 , 1997, a

probation violation warrant was issued alleging that Defendant had failed to report

to the probation office, had made no restitution payments , had not performed any

service work a t the school,  and had made no probation fee payments.  An amended

affidavit and warrant were filed alleging Defendant had been convicted of burg lary

in Rutherford and Wilson counties.  These felony offenses occurred while Defendant

was on probation.

At the revocation hearing, Probation Officer Marvin Powell testified that

Defendant understood his probationary obligations and that he had failed to follow

them.  He said that Defendant’s records indicated that Defendant made no restitution

or probation fee payments.  He testified that Defendant’s public service work

coordinator, Larry Johnson, reported that Defendant had not performed any work at

the school.  Furthermore, Powell testified that Defendant had been convicted of

burglary in two different counties, just six months after being placed on probation.
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Powell admitted that Defendant had reported to h im on a monthly basis up until

November 22, 1996, and that Defendant’s incarceration for the burglaries on

December 2, 1996, would explain Defendant’s non-compliance after that date.

Defendant testified at the hearing that he had failed to report to his probation

officer after November 22, 1996, because he had been incarcerated for the burglary

convictions.  Defendant said that he was paying on his restitution and that the c lerk’s

office should have a record of it.  He a lso testified that he worked at the Ga llatin

Middle  School four to  six weekends for five or six hours each time.  He said the

school principal was supposed to report his work to the probation office.  He

admitted getting intoxicated, which would also be a violation of his probation, and

committing the burglaries.  He  testified that since being in jail for the burglary

convictions he has been working on getting his GED and that he has a new outlook

on life.

A trial court may revoke  probation and order the imposition of the original

sentence upon a  finding by a preponderance of the evidence that the person has

violated a condition of probation.  Tenn. Code Ann. §§ 40-35-310 and -311.  The

decision to revoke  probation res ts within  the sound discretion of the trial court.  State

v. Mitche ll, 810 S.W.2d 733, 735 (Tenn. Crim. App.  1991).  Probation revocations

are subject to an abuse of discretion, ra ther than a de novo standard of review.

State v. Harkins, 811 S.W.2d 79, 82 (Tenn. 1991).  An abuse of discretion is shown

if the record is devoid of substantial evidence to support the conclusion that a

violation of probation has occurred.  Id.  The evidence  at the revocation hearing

need only show that the trial court exercised a conscientious and intelligent judgment

in making its decision.  State v. Leach, 914 S.W.2d 104, 106 (Tenn. Crim. App.
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1995).  Once  it is determined  that a defendant has violated his probation, the court

has the discretion to order the defendant to  begin serving  his sen tence as orig inally

entered.  Tenn . Code Ann. §§ 40-35-310 and -311(d); Sentenc ing Commission

Comments  to Tenn. Code Ann. § 40-35-310; State v. Duke, 902 S.W.2d 424, 427

(Tenn. Crim. App. 1995).  

Defendant admitted at the hearing that he violated the terms of his probation

by getting intoxicated and committing two felonies.  This constitutes substantial

evidence to support the trial court ’s revocation order.  See, e.g., State v. Yvonne

Burnett, C.C.A. No. 03C01-9608-CR-00314, Knox County (Tenn. Crim. App.

Knoxville, July 25, 1997) (Rule 11 application denied, Apr. 13, 1998).  Furthermore,

Defendant’s probation officer testified that Defendant had made no restitution or

probation fee payments and that his public service work coordinator had no record

of any community service performed by Defendant.  Defendant testified that

“[s]omebody messed up somewhere” in regards to there  being no record as  to his

comm unity service work.  However, in its findings of fact, the trial court accredited

the testimony of the State ’s witness as to the disputed facts in this case and revoked

Defendant’s probation.  The lower court was then statutorily authorized to impose

Defendant’s original two (2) year sentence upon revocation of probation.  See Tenn.

Code Ann. §§ 40-35-310 and -311.  We cannot say that the trial court abused its

discretion in ordering Defendant to serve the terms of his original sentence.
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Accordingly, the judgment of the trial court is affirmed.

____________________________________
THOMAS T. W OODALL, Judge

CONCUR:

___________________________________
GARY R. WADE, Presiding Judge

___________________________________
JAMES CURW OOD W ITT, JR., Judge


